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TERRORISM (COMMONWEALTH POWERS) BILL 2002 
Second Reading 

Resumed from 28 November. 

HON SIMON O’BRIEN (South Metropolitan) [12.47 pm]:  This Bill is supported by the Opposition.  I make it 
clear that the Opposition’s support is unambiguous despite the fact that it will be examining the Bill in 
accordance with the normal and expected approach of a House of Review to any Bill, particularly one that has 
such complex constitutional matters involved with it.  However, I make it quite clear that the Opposition in this 
place associates itself very closely with the remarks typified by Mrs Cheryl Edwardes, the member for Kingsley, 
when she illustrated on other occasions and in other places the impact that certain recent events had had upon her 
constituents and upon the psyche and attitude of the wider community that we all represent.   

The Terrorism (Commonwealth Powers) Bill 2002 is a brief Bill insofar as it contains only five clauses.  I will 
come to some of the implications contained within several of those clauses in a moment.  It also contains a 
schedule, which is reasonably substantial in its physical size and the number of matters with which it deals.  I 
will come to that in a moment as well.   

The second reading speech of the Government initially saw the light of day through the words of the Premier.  
With great fanfare the Premier announced the Terrorism (Commonwealth Powers) Bill 2002 as a substantial 
response by the Western Australian Government to the concerns of the Western Australian community, and the 
world, about terrorism.  The rhetoric contained in the opening paragraphs of the second reading speech reflects 
that.  In fact, it is almost a jingoistic approach by a Premier seeking to associate himself with something about 
which the community feels strongly.  After the second reading speech by the Premier in the other place, he had 
nothing more to do with the Bill.  After he made his press release he moved on, leaving the rest of us to consider 
the Bill.   

The Bill touches on issues relating to terrorism.  I make it clear to the House that the central policy issue in the 
Bill, as with others of its kind, is the referral of powers from the State to the Commonwealth.  That is why I went 
to some trouble in my opening remarks to make it absolutely clear that the Opposition supports the Bill.  At the 
same time, in examining the Bill, the Opposition will review what the Government is trying to achieve.  To 
anybody, particularly someone with mischievous intent, who interprets the Opposition’s examination of the Bill 
as a qualification of its support, I say up front that we support the Bill.  Despite the Premier’s second reading 
speech and press release, I am wary that the Government views its legislative measure as much as an opportunity 
for a press release as it does a substantive measure against terrorism.  As I said before, that is reflected in the 
opening paragraphs of the Premier’s second reading speech, other correspondence and media releases.  In the 
course of examining the constitutional implications of the referral of powers, I do not want to hear any member 
make facile and stupid remarks that if the Opposition dares question what the Government is doing, and if it 
refuses to be led by the nose and go along quietly in acquiescence, it is somehow being soft on terrorism.  That is 
nonsense.  We all share the sentiments expressed by the member for Kingsley when she referred to the tragic 
events that brought the issue of terrorism home to Western Australia’s communities not so long ago.   

There are five clauses in the Bill, which seeks to adopt Part 5.3 of the commonwealth Criminal Code.  The 
history of the legislation to date is contained, with other matters, in the report on the Bill by the Standing 
Committee on Uniform Legislation and General Purposes, which was tabled in this place only this morning.  
Members will recall that Standing Order No 230A required the automatic referral of that Bill, as uniform 
legislation, to the standing committee.  Subsequently, because of the Government’s desire to push this legislation 
through as quickly as possible - a policy with which the Opposition has cooperated - an order was given to the 
standing committee requiring it to report no later than today’s date, which is substantially earlier than would 
otherwise have been the case.  Members have had little time to read this report this morning.  It is only a brief 
report, which reflects the limited amount of time the committee had to work on it.   

The background to the Bill is contained in the report.  In March this year, a number of pieces of legislation were 
introduced into the Commonwealth Parliament, including a package of five Bills.  However, I will not run 
through the list of them because it is only the first that affects the consideration of the Bill now before this 
House; that is, the Security Legislation Amendment (Terrorism) Bill 2002 [No. 2].  After passing through the 
House of Representatives, this Bill was introduced into the Senate on 14 March, and the five bills that made up 
the legislative package, of which this was one, were referred to a Senate committee.  That Senate committee had 
adequate time, or at least more time than the Standing Committee on Uniform Legislation and General Purposes 
had, to consider that legislation, and it duly reported.  That report was not an annex to the report we are now 
considering because of its substantial size.  I have a copy of the commonwealth committee’s report if members 
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wish to peruse it immediately.  I hold it up so that members can see that it is quite a substantial document.  I will 
refer to some of the recommendations contained in that report a little later in this debate.   

In due course the Senate committee reported back to the Senate, and the Security Legislation Amendment 
(Terrorism) Bill 2002 [No. 2] was passed and assented to on 5 July.  Meanwhile, the Commonwealth 
Government convened a meeting of the Council of Australian Governments on the subject of terrorism and 
transnational crime.  One of the resolutions of that meeting is reflected in the prospective legislation that we are 
now considering.  It was interesting to note that that meeting was held on 5 April, whereas the commonwealth 
legislation, which is about to be considered in the consideration of this referral of powers, was introduced into 
the Commonwealth Parliament some three weeks before the meeting of the Council of Australian Governments 
took place.  Obviously, the Commonwealth Government was a little ahead of the game and the States have duly 
come on board to show some national unity of purpose in progressing these matters.   

In the COAG summit communique of 5 April 2002, resolution No 3 was - 

To take whatever action is necessary to ensure that terrorists can be prosecuted under the criminal law, 
including a reference of power of specific, jointly agreed legislation, including roll back provisions to 
ensure that the new Commonwealth law does not override State law where that is not intended and to 
come into effect by 31 October 2002.  The Commonwealth will have power to amend the new 
Commonwealth legislation in accordance with provisions similar to those which apply under 
Corporations arrangements.  Any amendments based on the referred power will require consultation 
with and agreement of States and Territories, and this requirement to be contained in the legislation. 

We now have significant additions to the Commonwealth’s Criminal Code, enacted through the Commonwealth 
Government, which include part 5.3 of the commonwealth Criminal Code legislation relating to terrorist laws.  

Sitting suspended from 1.00 to 2.00 pm 

Hon SIMON O’BRIEN:  Prior to the lunch break I was referring to the processes employed by the 
Commonwealth Government in enacting part 5.3 of the commonwealth Criminal Code.  I now turn to schedule 1 
of the Bill before the House, which contains part 5.3 of the commonwealth Criminal Code.  Members will be 
interested in the content of this part, and it is necessary to refer to it at this stage.  In so doing, I point out, in case 
any members have a misapprehension, that no capacity exists to tweak this schedule.  It is a piece of 
commonwealth legislation that is to be incorporated into the statutes of Western Australia, or not.  Even though 
members may wish to comment on some of the isolated provisions contained in schedule 1, it is very much a 
case of considering the baby in its bathwater, and either accepting it in its entirety or throwing the lot out.   

Part 5.3 of the commonwealth Criminal Code is divided into several divisions.  Division 100 contains the 
machinery for, among other things, the proposed relationship between the commonwealth law and the referred 
powers of the referring States.  The report of the Standing Committee on Uniform Legislation and General 
Purposes touches on a number of these provisions.  I will come back to a small number of those in a moment, 
but, in overview form, division 100 contains the machinery I am alluding to, and how the law will be viewed 
from the point of view of referring States, which are defined in division 100.2, and how the law should apply in 
States that are not referring States.  It also contains provision for application of the Commonwealth’s Acts 
Interpretation Act 1901.  Division 100.6 refers to concurrent operations, which I will come back to shortly, and 
division 100.8 refers to amendment of this part of the code.  I will come to that shortly as well.   

Division 101 seeks to define certain things, including terrorist acts, and it sets out a number of matters describing 
terrorist offences and prescribing penalties for those offences.  It refers to terrorist acts, providing or receiving 
training connected with terrorist acts, possessing things connected with terrorist acts, collecting or making 
documents likely to facilitate terrorist acts, and other acts done in preparation for or planning terrorist acts.   

Division 102 deals with terrorist organisations; offences related to the activities of terrorist organisations; 
membership of a terrorist organisation; recruiting for a terrorist organisation; training within terrorist 
organisations, whether as a trainer or trainee; providing funds to a terrorist organisation or receiving funds from 
a terrorist organisation; and providing support to a terrorist organisation.  Subdivision C of division 102 
prescribes general provisions relating to offences.   

Division 103 relates to the financing of terrorism, and division 106 relates to the Commonwealth’s transitional 
provisions.  In overview, that is what is contained in schedule 1 of the Bill.   

As I have already mentioned once or twice, in my view the key policy of this Bill is not strictly about the 
measures contained in schedule 1; it is about a referral of the State’s powers.  I now turn to the operative clauses 
of the Bill.   
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Clause 1, the short title clause, does not have the same layout as many of the short title clauses of the other Bills 
we consider, as it contains a subclause that sets out the purpose of the legislation as follows -  

The purpose of this Act is to refer certain matters relating to terrorist acts to the Parliament of the 
Commonwealth for the purposes of section 51(xxxvii) of the Constitution of the Commonwealth.   

The Standing Committee on Uniform Legislation and General Purposes considered this subclause, among other 
matters.  I direct members’ attention to paragraph 5 of our report, which discusses what at face value is a simple 
matter but upon closer examination is a complex and, dare I say, imprecise matter; that is, what the referral of 
state powers to the Commonwealth really means.  As I am sure has been observed on other occasions, the 
referral of state powers is not something that can be clearly defined.  The nature of referral of powers can vary 
from case to case.  In considering this case, the committee had the opportunity to at least briefly consider 
precisely which matters will be referred by this Bill.  Those matters are dealt with by clause 4, which I will refer 
to in a moment.   

Clause 2 deals with the commencement date, which is a date to be fixed by proclamation.  According to 
correspondence the committee received from the Attorney General, which was made public at the time, the 
precise date has not yet been fixed.  Clause 3 of the Bill contains a number of important definitions with regard 
to the constitutional relationship between the State and the Commonwealth that define the terms used to carry 
out the provisions of the Bill.  Clauses 4 and 5 are the nitty-gritty of the Bill.  Clause 4(1) sets out the matters 
referred to the Commonwealth Parliament, and states -   

(a) the matters to which the referred provisions relate, but only to the extent of the making of laws 
with respect to those matters by including the referred provisions in the Commonwealth 
Criminal Code in the terms, or substantially in the terms, of the text set out in Schedule 1;  

The definition of “referred provisions” states -  

“referred provisions” means the text set out in Schedule 1 to the extent to which it deals with matters 
that are included in the legislative powers of the Parliament of the State;   

Clause 4(1)(b) states -  

The matter of terrorist acts, and actions relating to terrorist acts, but only to the extent of the making of 
laws with respect to that matter by making express amendments of the terrorism legislation or the 
criminal responsibility legislation.   

Members who have examined this Bill only recently can probably divine from the terms and their tone that the 
State Government is, to some extent, seeking to limit the extent of the powers that are being referred by 
attempting to define them as tightly as possible.  This is always a difficult matter for State Governments and 
State Parliaments.  When a power is referred to the Commonwealth, it is removed from the sphere of the State’s 
influence and is transferred to the Commonwealth.  Typically, it does not come back to the State.  Powers have 
been referred to the Commonwealth over the past 100 years or so since Federation.  Presumably, on each 
occasion it was the opinion of the state representatives of the day that a strong enough case existed to refer those 
powers to the Commonwealth.  Of course, every one of those referrals erodes the State’s jurisdiction and adds to 
the Commonwealth’s jurisdiction.  More often than not, those powers are handed over permanently.  Over the 
course of a century, state powers have been referred to the Commonwealth.  The aggregate of the referral of 
those state powers to the Commonwealth has built up.  All States, but particularly Western Australia, are mindful 
of the aggregate erosion of state powers that are being, not subsumed alone, but progressively handed over to the 
Commonwealth.  For that reason, all members of the thirty-sixth Parliament approach the matter of the referral 
of powers with at least some caution.  Indeed, many of us approach it with some unease.  Therefore, I 
acknowledge what the State Government and its draftspeople are attempting to do and the terms by which they 
have framed this legislation.  It is to guard to the greatest extent possible the preservation of the position of 
Western Australia as it relates to the powers that are proposed to be referred.  That manifests itself in a couple of 
ways. 

Hon Ljiljanna Ravlich:  It is a bit of a hollow argument - the State versus commonwealth powers. 

Hon SIMON O’BRIEN:  I am dealing with the Terrorism (Commonwealth Powers) Bill.  I do not know what the 
member is dealing with and I do not care.  This is a serious matter. 

Hon Ljiljanna Ravlich:  Go on.  

Hon SIMON O’BRIEN:  The member wants to say that it is a hypocritical argument when one is explaining a 
number of facts in support of one of her Government’s Bills.  I do not know whether the member is asking us to 
reconsider our position.  If she is, I would say only that we will not do that.   
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Hon Derrick Tomlinson:  We could move to suspend the sitting of the House while we consider it.   

Hon SIMON O’BRIEN:  Madam Deputy President -  

Several members interjected. 

The DEPUTY PRESIDENT (Hon Kate Doust):  I look forward to Hon Simon O’Brien’s further comments 
without interruption. 

Hon SIMON O’BRIEN:  I would like to give them to you, Madam Deputy President, if time is not a problem.   

Clause 4(1) is supplemented by a number of subclauses that build upon subclause (1).  Subclause (2) limits the 
extent to which the matters are referred.  Clause 4(4) states -  

For the avoidance of doubt, it is the intention of the Parliament of the State that -  

(a) the terrorism legislation or the criminal responsibility legislation may be expressly 
amended, or have its operation otherwise affected, at any time after the 
commencement of this Act by provisions of Commonwealth Acts the operation of 
which is based on legislative powers that the Parliament of the Commonwealth has 
apart from under the references; . . .  

The State Government recently briefed opposition members.  I assume that a similar briefing is being given to 
other parties.  The Greens (WA) member who is in the Chamber is indicating that the Greens have not had the 
benefit of a briefing.  I recall that when the House considered this matter on its recall from the standing 
committee I observed that the government members had not had the benefit of a briefing on this Bill.  I do not 
know whether that position has changed.  Apparently it has not.  It is interesting that the government members 
are prepared to support this Bill, and refer to our support of it as hypocrisy when we are dealing with such 
serious matters, yet they apparently have not had the benefit of a briefing and they certainly have not had access 
to our committee’s report for more than a few hours this morning. 

Be that as it may, the powers referred by the Bill are discussed in paragraph 5 of the committee’s report.  I do not 
intend to go into the issues that arise under constitutional law as thoroughly as perhaps some other members 
might if they were here to speak on this Bill. 

Hon Alan Cadby:  We could always come back on Tuesday. 

Hon SIMON O’BRIEN:  We might go through to Tuesday. 

Hon Norman Moore:  We did say we would deal with it today. 

Hon SIMON O’BRIEN:  In pursuing for the moment the extent to which matters are referred, we must refer 
back to schedule 1 and to the relevant clauses of the commonwealth legislation.  Division 100.6 of schedule 1 is 
titled “Concurrent operation intended” and states - 

(1) This Part is not intended to exclude or limit the concurrent operation of any law of a State or 
Territory. 

That is clarified through subsection (2) - 

(2) Without limiting subsection (1), this Part is not intended to exclude or limit the concurrent 
operation of a law of a State or Territory that makes: 

 (a) an act or omission that is an offence against a provision of this Part; or 

 (b) a similar act or omission; 

 an offence against the law of the State or Territory. 

This is called rollback.  It is a curious term; nevertheless, it is the one that has been coined for the purpose.  The 
intent of those drafting and sponsoring this Bill is that, while there is a referral of state powers, the same state 
powers remain available to the State as well.  To the extent that the State is referring its power to the 
Commonwealth to make laws about certain terrorist activities, the State will retain its own power to make laws 
for the same sort of offences and situations within its own jurisdiction.  State law and commonwealth law on the 
same matters can coexist.  It is an interesting concept to anyone who is familiar with section 109 of the 
Commonwealth Constitution.  That provision sets out clearly that when a legitimately made commonwealth law 
exists that is in conflict with a state law dealing with the same matter, the commonwealth law is paramount and 
overrides the state law.  The committee discussed division 100.6 and noted its provisions.  Will division 100.6 
achieve what it purports to achieve?  I do not know.  I do not think anyone knows.  It is the sort of thing that 
would have to be tested in a court of law.  It is unlikely that such court proceedings would ever occur.  The 
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referral of powers we are talking about is very narrow.  It only need relate to things the Commonwealth cannot 
already do.  The Commonwealth has plenty of powers to deal with acts of terrorism that are committed across 
our international and interstate borders.  Indeed, it has part 5.3 of its Criminal Code, which was enacted earlier 
this year and which relates to such matters.  The suite of powers necessary to be referred through this Bill from 
the State relates to a very narrow set of intrastate circumstances.  It is the same for the other States that will, 
presumably, be referring States.  I do not intend to build upon it during this debate, but I advance the suggestion 
that the width of powers to be referred is very narrow.  In practical terms, it may turn out to be a referral that is 
never called upon.  In fact, many years from now, with the benefit of hindsight, we may very well be able to say 
that it was not necessary to refer these powers.  Who knows?  The purpose of the referral is primarily to make 
sure that throughout the nation we have uniform terrorism offences that are constitutionally secure and certain.  I 
do not know to what extent this Bill will supplement that; it may not assist it very much, if at all.  However, the 
legislation certainly purports, and the Government as a sponsor to this legislation purports, that it will put that 
matter beyond doubt.  Insofar as the nation needs a uniform national response to some of the challenges that are 
dealt with by this legislation, that is the strength in supporting it.   

The term “rollback”, which is the curious term that I raised a few minutes ago, is used in the legislation and is 
promoted by the Government as a benefit.  It is rare when dealing with a referral of state powers, which for the 
past 100 years has very much been a situation of one-way traffic, for the Government to purport that we will get 
something back.  The rollback in this Bill is not quite a rollback but is perhaps an incomplete roll forward in that 
the Bill purports to preserve the jurisdiction of the State in these matters to the extent that it already enjoys that 
jurisdiction.  I am interested in the minister’s comments on how much state power we are referring.   

Hon Nick Griffiths:  It is a matter of speculation.  One could argue very little, if any. 

Hon SIMON O’BRIEN:  That is a very helpful interjection, because that is the point I am trying to make as we 
consider this Bill. 

Hon Nick Griffiths:  I think the point you are making as well is that the Bill has been progressed to make sure 
that the Commonwealth is able to act on these important matters.  We do not want the Bill to have to go over a 
hurdle at the last minute because some “t” has not been crossed.  We as a Parliament are being very prudent in 
passing the legislation.   

Hon SIMON O’BRIEN:  That is indeed the point that we are seeking to make as to why this Bill merits support.  
However, there is a downside.  As I said before the luncheon suspension, in discussing these things I do not want 
to say that our support is a qualified or overly-qualified support.  However, in our enthusiasm to embrace a 
national scheme of some kind, or in our understandably urgent desire to address a matter that has shaken the 
community and caused it great concern and that has created a need in our collective consciousness to take firm 
action to deal with other circumstances that may arise, do we, as has been suggested on other occasions over the 
past century, refer our powers to the Commonwealth too lightly or without due consideration?  The report of the 
standing committee discusses this and related matters in some detail.  I do not aim to reproduce the report 
verbally by way of my remarks, because the report is available to members, and other members may also wish to 
address the report.  I will simply add some remarks that are supplementary to those that the committee, of which 
I am a member, has reported this morning.  I could probably do that by referring to the next key issue, which, 
again, is central to the referral of state powers and is contemplated in clause 5 of the Bill.  Clause 4 includes a 
number of matters, including the rollback or preservation of powers as well as the referral of them.  Clause 5 
refers to the termination of the references of powers in accordance with a formula that I find rather interesting.  
The committee also found it somewhat curious.  Clause 5 provides firstly that - 

The Governor may, at any time, by proclamation, fix a day as the day on which the references are to 
terminate.  

It then states that the day fixed for that proclamation must be no earlier than the first day after the end of the 
period of three months beginning with the day on which the proclamation is published in the Gazette .  

In other words, the Governor, acting on advice, can make a proclamation to terminate the reference of powers 
contained in the Bill.  However, there must be a minimum term of three months between the day of the 
proclamation and the day the references terminate.  Subclause (3) provides that the Governor may, by 
proclamation - that is, by further proclamation - revoke the first proclamation, in which case the revoked 
proclamation is taken - for the purposes of clause 4 - never to have been published. 

In the first three subclauses of clause 5, the Governor can make a proclamation that we will renounce these 
references, but three months notice must be given.  At any time during that three months the Governor can issue 
a further proclamation to disregard the previous proclamation so that the reference is not cancelled.  That must 
occur within the three-month minimum grace period.  
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Finally, subclause (5) provides that the revocation of a proclamation published under subsection (1) does not 
prevent publication of a further proclamation under that subsection.  We can refer the power now.  In due curse, 
the Governor can proclaim a termination of that power.  However, further down the track we can refer the same 
powers if we wish.  Members will note that clause 5 contains subclause (6) on which, I think the minister would 
agree, the explanation in Hansard of another place is as clear as mud. 
Hon Nick Griffiths:  I never refer to it.  
Hon SIMON O’BRIEN:  I wish I had not done so. 
Hon Nick Griffiths:  It might be against standing orders. 
Hon SIMON O’BRIEN:  I would not do that.  Subclause (6) reads - 

A proclamation is to be made under this section if and only if the making of that proclamation has been 
recommended by resolution passed by both Houses of Parliament of this State.  

In other words, as I read it, both Houses must agree; it is not simply a matter for the Executive Council alone to 
advise the Governor whether to proclaim, unproclaim or reproclaim.  It must be done with the consent of both 
Houses as, indeed, this Bill must be passed by both Houses.  That raises a couple of questions that the committee 
raised in its report.  One that I will bring to attention is dealt with at paragraph 5.9 of the report.  It relates to 
giving three months notice to terminate the referral.  Committee members considered this.  We do not know why 
the period is three months, and not zero or six months.  If the minister is aware of why it is three months, I would 
be interested to know.  There may be a reason for it.  I tend slightly to the guess that it is probably a historical 
thing, because there is some consistency in that a three-month period is required for similar transactions.  That 
also makes me think that maybe, at the base of it, there is some good reason.  

Hon Nick Griffiths:  Do you want me to comment on that in response? 

Hon SIMON O’BRIEN:  Yes; if the minister can in due course, because the question was raised by the 
committee.  The committee could not track the answer down in the time available to it, and I think the House 
would be interested to know.  The reason the House would be interested to know is that if the resolution of two 
Houses of this Parliament is required for Western Australia to terminate the referral of powers, one would 
presume that that would need to occur forthwith.  Why is there a period of delay?  I am certainly interested in the 
reason for that.   

The only other issues that I will raise at this time are also issues with the Bill that were raised in the standing 
committee’s report.  They relate, first, to the amendment of this Bill and, secondly, to the review of the overall 
legislative scheme.  These matters were touched upon by the Government as well as by the committee.  They are 
pretty important in the overall picture, because it is very much about the extent of the referral of the State’s 
powers to the Commonwealth.   

In relation to the amendment of the Bill, I direct members’ attention to division 100.8 of schedule 1, which refers 
to amendments to this part of the commonwealth legislation.  Again, this is the Commonwealth’s legislation, not 
ours, which is referred to and incorporated in our Bill as a schedule.  The clause states -  

(2) An express amendment . . . is not to be made unless the amendment is approved by:  

(a) a majority of the group consisting of the States, the Australian Capital Territory and 
the Northern Territory; and - 

That would be five out of eight -  

(b) at least 4 States.   

The question that is asked, and which I invite members to consider, is why should a majority of the States and 
Territories be able to change this legislation?  Why not have uniformity?  If Western Australia is to be a referring 
State and is to enact this Bill, as I think it will, why can four other States, plus one Territory, change it if Western 
Australia is not one of the States that wants to change it?  That question needs to be addressed.  Again, I would 
appreciate the minister’s comments on that matter, if he wishes to provide them, recognising that in this case 
there is probably a fairly narrow scope of powers that we could amend.   
We cannot necessarily get too upset about that alone.  The point is that this is to be seen against the wider 
framework of the periodic referral of more and more of the State’s powers, which has gone on for 100 years.  
Even though, in some people’s view, it may not be much on this occasion, the fact is that it starts to add up.  We 
should not give away our powers lightly.   
The second and final matter I wish to draw to the attention of the House on behalf of the Opposition relates to 
the review of this legislation.  The idea that greater provision should be made for the review of this legislation 
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has been advanced by a number of commentators, and particularly by Assembly members in various forums.  
The sorts of ideas that have been raised are ones that I refer to as old chestnuts, including the proposal to insert a 
sunset clause for a review after a period of so many years and a compulsory review date after five years.  I have 
raised this issue because I anticipate that some comments will be made along those lines during the course of this 
debate.  Some members may wish to express concerns about powers being referred, because how great that 
referral will be in practical terms is yet to be determined.  We will have to rely on hindsight a few years down 
the track to work out the extent of the applicability of this referral.  Therefore, should we include a sunset clause 
or a review date in this legislation?  If members are thinking that way, I direct their attention to the 
commonwealth Security Legislation Amendment (Terrorism) Bill 2002 [No. 2], which was one of five Bills in 
the package to which I alluded earlier and which provides for the review of the operation, effectiveness and the 
implication of amendments made by, among other things, the Security Legislation Amendment (Terrorism) Act 
2002.  Clause 4 of the Security Legislation Amendment (Terrorism) Bill 2002 [No. 2] states that - 

The review must be undertaken as soon as practicable after the third anniversary of the commencement 
of the amendments. 

That legislation inserts part 5.3 into the commonwealth Criminal Code Act, which we are now contemplating as 
schedule 1 of the Terrorism (Commonwealth Powers) Bill.  There is already something in the national system.  It 
is a national scheme, so that is probably the place to have it.  The committee suggested - I think it is a good 
suggestion, but I do not know how it will be incorporated - that when the commonwealth review is tabled in the 
Commonwealth Parliament and becomes available, it should probably also be tabled here, so that we get our 
review.  I do not know whether that can be done or needs to be done by way of amendment to this Bill.  I would 
not have thought so. 
Hon Nick Griffiths:  I do not think that needs to be done.  It is good practice or good government.  It would 
occur whichever party was in government.  

Hon SIMON O’BRIEN:  I am glad that we agree on that point; I thought we would.  That is the case.  The 
commonwealth review will cover the same matters.   

The Opposition will support not only the second reading of this Bill but also the expediting of its passage.  The 
Opposition is not blind to the potential dangers that lurk in any referral of state powers to the Commonwealth.  
That is why I have given over much of the time that I have taken to discuss those very matters on behalf of the 
Opposition.  Of course, I could go on at great length, if the House wanted me to, to discuss that further.  The 
committee has made some fairly pointed comments about the issue.  Those matters may not, in the Opposition’s 
view, have a radical impact on this occasion, but they are things that we need to look out for in the history of 
referral of state powers, which, as I said, is already 100 years old and counting, and I doubt that our position, as a 
State, is getting any better. 

It is a pity, therefore, that the circumstances and the will of the House in responding to those circumstances 
meant that the standing committee could not explore more fully some of the matters that it raised.  Now that the 
standing committee has raised some of these issues in its report and left them unresolved, this House needs to 
consider, not as part of this debate - I will raise it now, but the House cannot consider it as part of this debate - 
going back to those same matters and getting some resolution of them.  However, that is a debate for another 
day. 

In short, the Opposition is not entirely convinced that these powers will ever get to a stage of being tested in a 
court, because they are probably narrow to the extent that they are not needed for the uniform anti-terrorism 
powers contemplated by the Council of Australian Governments.  However, we accept the view that they need to 
be adopted to put the constitutional question beyond any doubt.  As the minister said, we do not want to find, 
when it is too late, that i’s have not been dotted and t’s have not been crossed because we have neglected this 
legislation.  As one worthy commentator around this Parliament observed this week, it is very much a belt-and-
braces measure.  However, as the minister pointed out, better safe than sorry. 

I have expressed the Opposition’s general concerns about referral of powers, together with some specific 
observations in this case.  If one were to look at the worst case of the State’s powers being eroded, this most 
certainly would not be it.  The Opposition is reassured, as it supports the Bill, of the presence of the so-called 
roll-back provisions to preserve the State’s own capacity to legislate for these offences, and is also reassured by 
the existence of the termination provisions that are contained in clause 5.  With that, the Opposition concludes its 
case and supports the second reading. 

HON GIZ WATSON (North Metropolitan) [2.48 pm]:  The Greens (WA) are not particularly keen on this Bill - 
surprise, surprise.  I believe a number of matters need to be addressed - not only the policy and intent of this Bill 
and whether that will be achieved, but also process questions that have arisen in the handling of this Bill.  There 
are also the questions the Bill raises regarding the relationship between commonwealth and state powers.  
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Obviously, this Bill must be viewed in its current political and historical concept.  It is part of a package of Bills 
being pursued at federal level, allegedly to deal with issues of terrorism, both internationally and potentially 
nationally.   

It is part of the major parties’ political rhetoric about being tough on terrorists and ensuring that we take 
appropriate steps to defend Australia.  As much as the Greens (WA) absolutely reinforce the need to take 
appropriate action to combat acts of aggression and violence against our people, we severely question whether 
the Government’s approach is anything more than rhetorical.  I refer to the Premier’s media statement on 26 
November, which states that -  

“This Bill is an important and vital step in defending all Australians against terrorism,” the Premier 
said.   

“It will ensure that there are no gaps or loopholes between State and Commonwealth laws that could 
frustrate efforts to persecute suspected terrorists.” 
Dr Gallop said the Bill would refer powers to the Commonwealth in relation to newly created terrorist 
offences, including engaging in, providing training for, supporting and financing terrorist acts.   
He said the new offences also prevented participation in groups declared to be terrorist organisations, 
such as Al Qaeda and Jemaah Islamiah.  The Commonwealth’s existing constitutional powers provided 
the legal basis for many aspects of the terrorist offences.   
The legislation would also ensure that State criminal laws, investigations and prosecutions which could 
also be used against terrorists, were not inappropriately limited or undermined.   
“Although suspected terrorists must have a fair trial, they must not be allowed to evade justice with 
smart lawyers and legal technicalities,” Dr Gallop said.   
He said it was important that Parliament pass the legislation before the end of the year.   

A previous press release dated 20 November stated that the legislation had to be rushed through before 
Christmas.   

The second reading speech expresses the Bill’s intention in the following terms -  
The Commonwealth already amended its criminal code by creating new commonwealth terrorism 
offences.  Those offences are currently in operation and apply in this State as commonwealth law.  
However, commonwealth legislative power, unlike State legislative power, is not plenary and general.  
Commonwealth legislative power, as a general matter, is limited to specific, express powers and some 
implied powers.  For example, the new commonwealth terrorism offences are based on commonwealth 
legislative powers such as the external affairs power, the corporations power and the influx of criminals 
powers.  In addition, the Commonwealth Parliament has the power to protect States against invasion 
and domestic violence and an implied power to protect Australia’s existence and legitimate activities.   

In addition, the Commonwealth Constitutional includes section 51(xxxvii).  This provision gives the 
Commonwealth Parliament power to legislate with respect to “Matters referred to the Parliament of the 
Commonwealth by the Parliament or Parliaments of any State or States, but so that the law shall extend 
only to States by whose Parliaments the matter is referred, or which afterwards adopt the law”.  

The Bill is one of three pieces of legislation involved in the state reference of powers over terrorism in 
the Commonwealth.   

I have a few questions about the processes surrounding the Bill.  First, given the apparent desperate rush to 
complete the Bill before Christmas, why did it take so long for the Bill - I hope that the minister is taking note of 
my question - to reach the Legislative Council?  I note that other States have already dealt with a similar Bill.  
Why did it take so long for the Bill to come before the Legislative Council when Standing Order 230A requires 
that it be sent to the Standing Committee on Uniform legislation and General Purposes?   
Hon Nick Griffiths:  You are not reflecting on the decision of a Legislative Council, are you?   
Hon GIZ WATSON:  Certainly not.  
Given that there was an express expectation that the Bill would be dealt with before Christmas, and that the 
standing orders for the operation of the Standing Committee on Uniform Legislation and General Purposes state 
that the committee must report within 30 days of the first reading of the Bill, it became clear that there was no 
way that the committee could adequately do its job in assessing this legislation.  As Hon Simon O’Brien asked, 
how many members in this Chamber have had an opportunity to read this Bill, let alone to read the committee 
report?  I recognise that the committee report is remarkably thorough - although not thorough enough.  
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Considering the limited amount of time it was given, the committee has made some valuable comments in the 
report.  
Here we are now, rushing through a Bill that has some significant aspects to it, with members not having had 
adequate time to become familiar with the Bill or for it to have had the benefit of the committee’s full 
consideration.  Hon Simon O’Brien reminded me that the Greens (WA) have indeed been offered a briefing on 
this Bill, which is some indication of the Government’s attitude to the Greens’ contribution on this piece of 
legislation.  The point is that it should not be up to us to ask for briefings on Bills before this place; they should 
be offered to us.  This Bill is intimately connected with the commonwealth’s Security Legislation Amendment 
(Terrorism) Bill 2002 [No. 2], which also has every sign of being rushed.  Page 2 of the committee’s report states 
- 

3.1 On March 12 2002 the Security Legislation Amendment (Terrorism) Bill 2002 was introduced, 
together with four related bills, into the House of Representatives. 

3.2 A discrepancy was discovered between the title of the Security Legislation Amendment 
(Terrorism) Bill 2002 as introduced and its title as referred to in the notice of presentation 
given on March 11 2002.  It was considered that the discrepancy meant that the introduction of 
the bill was inconsistent with the standing orders and that it should be withdrawn. 

3.3 The Security Legislation Amendment (Terrorism) Bill 2002 was withdrawn on March 13 2002 
and replaced with the Security Legislation Amendment (Terrorism) Bill 2002 [No.2]. 

It all sounds a bit Monty Pythonesque to me.  However, those sorts of mistakes, which I assume are fairly basic 
drafting problems, indicate that this commonwealth legislation - now this state-related legislation - is being dealt 
with at a concerning pace.  
I will now turn to the committee report in some detail.  As much as the committee had a limited amount of time, 
it has made some useful comments that members should be aware of before they proceed to vote on this Bill.  
Page 4 of the report under structure and purpose of the Bill states -  

5.2 Section 51 of the Commonwealth Constitution enacts - 

The Parliament shall, subject to this Constitution, have power to make laws for the 
peace, order, and good government of the Commonwealth with respect to 

(xxxvii) Matters referred to the Parliament of the Commonwealth by the Parliament 
or Parliaments of any State or States, but so that the law shall extend only to 
States by whose Parliaments the matter is referred, or which afterwards 
adopt the law. 

Clause 4 of the Bill proposes to refer “matters” to the Commonwealth under section51(xxxvii).  
The effect of xxxvii on the Commonwealth and a referring State was explained by McTiernan 
J - 

The effect of this provision is that a new power arises in the Commonwealth 
Parliament when a State Parliament refers a matter to it. It is a power to make laws 
for the peace, order and good government “of the Commonwealth.” The power is 
subject to the restrictions imposed by the Constitution on legislative power and to the 
special conditions stated in s.51 (xxxvii.). One special condition is that the operation 
of a law passed under the new power is confined to the referring State. 

The Commonwealth Powers Act [a 1943 Qld enactment] could not upon the terms of 
s.51 (xxxvii) cause any power to vest in the Commonwealth Parliament other than a 
power to make laws with respect to the referred matters for the peace, order and good 
government of the Commonwealth. 

A power which is defined in these terms cannot be a State legislative power that has 
become vested in the Commonwealth. It is truly a Commonwealth power. It is subject 
to all the restrictions imposed by the Commonwealth Constitution upon the exercise 
of Commonwealth legislative power. It is a power concurrent with the power of the 
State to legislate with respect to the referred matters. It is not that power itself. 
Having regard to the terms of s. 51 (xxxvii) and s. 107 it could not be that power. 

. . .  

Clause 4(2) is a restatement of the existing law, viz, the referral does not duplicate any pre-
existing unrelated legislative capacity of the Commonwealth Parliament with respect to the 
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matters referred and the referral is made to the extent that the State Parliament has an original 
capacity to legislate under section 107 of the Commonwealth Constitution. But, as the 
abovecited judgment shows, it is not the case that the Commonwealth is exercizing a referring 
State’s legislative powers. What is referred are “matters” subject to section 107. A referral 
enables the Commonwealth Parliament to enact Commonwealth law that operates, 
concurrently with that State’s own laws on those “matters” (if any), within that State’s borders.  

5.3 What, precisely, are the “matters referred” by the Bill? Clause 4(1) defines matters referred in 
the sense that it legislates by reference to definitions found in clause 3 and they, in turn, only 
have meaning when read in context of Schedule 1 which is Part 5.3 of the Commonwealth 
Criminal Code. 

5.4 The statutory intent is stated clearly enough in clause 100.3 of Schedule 1. The note at the end 
of the clause states -  

The State reference fully supplements the Commonwealth’s other [section 51] powers 
by referring the matters to the Commonwealth Parliament to the extent to which they 
are not otherwise included in the legislative powers of the Commonwealth 
Parliament. 

The statutory intent in clause 100.3 raises questions about terrorist acts as defined in clause 
100.1(1) of Schedule 1 but fails to throw any light on the actual content of what is being 
referred. The bulk of what is defined in clause 100.1(1) as terrorist acts would already 
constitute discrete offences under State law, which probably explains the reason for clause 
100.6. (cf 5.6). 

5.5 The Committee has formed the opinion that the “matters referred” is the power to legislate in 
relation to terrorist acts that are wholly confined within the State’s borders - “intra State 
terrorist acts” - and thus outside the Commonwealth’s legislative capacity. Commonwealth law 
that is framed regardless of whether the acts are committed “inter State” or “intra State” is 
made possible by the reference in the Bill. The precise limits of the matter referred have yet to 
be identified. 

5.6 Clause 100.6 recites the law laid down in Graham v Paterson (supra) - a relevant State law 
continues to operate alongside a referred provision that has effect under Part 5.3. It has an 
additional effect, viz, the Commonwealth legislation is not intended to “cover the field” and 
thus trigger section 109 of the Commonwealth Constitution in cases where concurrent 
Commonwealth and State laws have effect. While it may be open to the Commonwealth and 
State Parliaments to attempt to ward off the application of section 109 by express statutory 
provision - the Committee has no view on this issue - they cannot negate the application of 
covering clause 5 of the Commonwealth of Australia Constitution Act 1900 (Imp) - 

This Act, and all laws made by the Parliament of the Commonwealth under the 
Constitution [covering clause 9], shall be binding on the courts, judges, and people of 
every State and of every part of the Commonwealth, notwithstanding anything in the 
laws of any State;… 

In the time available the Committee has not been able to explore the application (if any) that 
covering clause 5 may have on a State law that arguably, is at odds with a Commonwealth law 
enacted in reliance on the State’s reference under the Bill.  When the Commonwealth enacts 
legislation based on a State reference, it is nonetheless, a law of the Commonwealth and 
operates as such; that is, as a law made under the Commonwealth Constitution having 
paramount force by reason of covering clause 5. 

The Committee is prepared to accept that outright inconsistency would be decided by section 
109.  Whether clause 100.6 is effective to prevent section 109’s application remains to be seen.   

5.7 Section 51(xxxvii) allows a State to refer a power or adopt another State’s referral law.  The 
Committee has considered two interrelated issues in this context.   

5.8 The first is clause 5’s making provision for termination of the reference.  

Clause 5 does not render the referral as one of temporary duration; it merely enacts the 
conditions that are to govern termination of the referral, viz, a proclamation made by the 
Governor fixing a date that is not less than three months from the day on which the 
proclamation is gazetted, and the making of the proclamation has been recommended by 
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resolution of both the Council and the Assembly.  The analogy may be drawn between the 
holder of an office “at pleasure” of the Crown, and the Commonwealth holding the power to 
legislate under the referral “at pleasure” of the referring State.  In both cases a state of affairs is 
created of indefinite duration but capable, nonetheless, of unilateral termination at will. 

Hon Simon O’Brien commented on this next point during his speech -  

5.9 Second, the Committee has been unable to locate any explanation for the three months’ “notice 
to terminate the referral” that clause 5 provides.  The question here is whether the requirement 
for notice to terminate the referral is reasonable or appropriate.  If the Council finds the 
requirement unduly restrictive, it may choose to delete clause 5(2).  The alternative, as section 
51(xxxvii) permits, is to make the referral by adopting another State’s referral enactment.  An 
adopting Act would terminate a referral by the simple expedient of repealing it. 

Hon Simon O’Brien:  One of the things that should be considered is that if we pass this Bill now, we can in due 
course pass another Bill to repeal it.  Presumably, we would keep the option alive.  That could be an argument in 
favour of keeping the three-month option.  Both processes - a resolution passed by both Houses or a Bill passed 
by both Houses in a hurry - would take the same amount of time.  It is just that one has the three-month 
requirement.  I guess we would still have the option.   

Hon GIZ WATSON:  Sure.  The report talks about the scope of the Bill and notes -  

6.1 Time constraints imposed by the Council curtailed a proper consideration of and full inquiry 
into the Bill.  The Committee draws the Council’s attention to the Senate Committee report 
and the recommendations that relate to the Bill which are set out in Appendix 1. 

The committee identified further issues raised by the Bill - 

7.1 The Committee raises the following issues for consideration by the Council: 

a) The referral of powers to the Commonwealth relates to the text of the Commonwealth 
legislation.  The question then arises as to the mechanism by which the 
Commonwealth Criminal Code, once the Bill is enacted, can be amended.  Section 
100.8 of the Commonwealth Criminal Code requires amendments to the 
Commonwealth Criminal Code (whether those amendments are based on State 
referred powers or not) to be approved by a majority of States and Territories 
(including at least four states).  This issue was raised by the South Australian 
Attorney General in his second reading speech in the following manner: 

…there is a question as to whether the Commonwealth can fetter its 
legislative powers in this way.  Therefore, there is still debate between the 
Commonwealth and the States about whether the States should enact a 
further provision in the referral legislation.  If the Commonwealth and other 
States agree that a provision should be included in the referral Bill, we will 
amend this Bill at a later stage.  The alternative is to record this agreement 
in an intergovernmental agreement.  The intergovernmental [agreement] 
would have political value only.  It would not be enforceable in the Courts or 
any tribunal. There would be no legal sanctions for contravention of the 
agreement.  

The Committee raises for the Council’s consideration the question whether the intent 
of section 100.8 of the Commonwealth Criminal Code is sufficiently protected in the 
Bill.  That is, the Committee queries to what extent the provision for the consent of 
four States to amendments to Schedule 1 of the Bill is a safeguard so far as preserving 
the original intent of the reference. 

The Committee also queries whether the consent of all the States (as opposed to a 
majority of the States) should be required.  

b) The Committee notes that section 4 of the Security Legislation Amendment 
(Terrorism) Act 2002 provides for a review of the operation, effectiveness and 
implications of amendments made by, among other things, the Security Legislation 
Amendment (Terrorism) Act 2002, to be undertaken “…as soon as practicable after 
the third anniversary of the commencement of the amendments.” 
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The review is to be undertaken by a committee appointed in accordance with sections 
4(3) and (4) of the Security Legislation Amendment (Terrorism) Act 2002.  The 
Governor General must table a copy of the review in each House of the 
Commonwealth Parliament within 15 sitting days of receipt of the review from the 
committee. 
Section 4(8) of the Security Legislation Amendment (Terrorism) Act 2002 provides 
that before tabling the review, the Commonwealth Attorney General may remove 
information from it if he or she is satisfied that the information may endanger a 
person’s safety, prejudice an investigation or prosecution, or compromise the 
operational activities or methodologies of the security and defence organisations set 
out in section 4(8)(c). 
The Committee raises for the Council’s consideration the question whether the Bill 
should be amended to provide that the Commonwealth review be tabled in both 
Houses of State Parliament by the State Minister. 

Hon Simon O’Brien has raised that matter.  The Council should support that proposal.  Most tellingly, the 
conclusion of the report is as follows - 

8.1 The Committee has no recommendation to make in relation to the passage or otherwise of the 
Bill but in accordance with the order of the House now reports it back. 

I have been in this place for close to six years.  I have not seen a committee report with that kind of conclusion.  I 
reiterate the concern of the Greens (WA) that this committee was not given sufficient time to complete a full and 
adequate report.  Therefore, this House has not been given the opportunity to benefit from the very good 
committee system that operates in this place.  Members know that the Greens opposed this Bill being taken back 
from the committee for no reason other than it undermines the confidence in the processes of this House.  Once a 
committee is established and is given standing orders under which to operate, it should be allowed to carry out 
its tasks.  The Greens do not accept the argument that there is a dire urgency to pass this Bill before we rise for 
the summer break and that the need for the Bill’s passage should have overridden the committee’s work.   
This Bill is intimately related to the Commonwealth legislation.  I will now comment on that legislation.  As has 
been pointed out, the Bill, by way of schedule 1, incorporates part 5.3 of the commonwealth Criminal Code, 
which is a new part that specifically deals with terrorism.  In the federal, State and Territory Parliaments, the 
Greens have raised the vexed question of how terrorism is defined without attacking civil liberties and political 
rights.  Part 5.3 of the commonwealth Criminal Code has not managed to navigate the very difficult task of 
defining what is terrorism and what is legitimate political dissent or activities by, for example, trade unions.  
Two important concerns need to be put on the record.  They go to the policy of the Bill which is intimately 
related to the commonwealth Security Legislation Amendment (Terrorism) Act.  The first concern is that the 
accumulation of greater power in the hands of federal law enforcement agencies has the potential to reduce 
democratic accountability, including the state and federal balance in the Constitution.  It is not merely limited to 
this Bill but is reflected in new policing bodies, such as the soon-to-be-established Crime Commission.  The 
second concern is the changes in criminal law and the greater powers of the Australian Security Intelligence 
Organisation and the police, which in some aspects threaten civil and political rights, and the consequent effects 
on democracy.   
I acknowledge that this Bill is not directly about ASIO, but when we are talking about enforcing those kinds of 
powers, it is very closely linked with other moves at the federal level to increase the powers of ASIO through a 
very objectionable Australian Security Intelligence Organisation Legislation Amendment (Terrorism) Bill 2002, 
which is still being debated.  For example, the definition of “terrorist act” in the Security Legislation 
Amendment (Terrorism) Act, and reproduced as schedule 1 of this Bill, is extremely broad in its scope.  Despite 
important amendments that narrow its sweep, which were passed in the Senate earlier this year, the definition has 
the potential to cover some public protest and industrial action that is alleged to affect the “safety the public or a 
section of the public”.  This could be a protest or dissent anywhere in the world from west Papua New Guinea to 
Europe because the definition of “terrorist act” covers any action anywhere in the world. 
In looking at the federal legislation to which this Bill is connected, I note some comments that were made in the 
New South Wales Parliament.  It was said -  

The proposed definition of terrorism is incredibly broad, and could catch a range of political activities 
not remotely connected to terrorism.   
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The exceptions for advocacy, protest, dissent and industrial action are totally inadequate.  It is 
dangerous to assume that no future government will use these excessively broad powers to suppress 
opposition and dissent.   

The very broad proposed power of the Attorney-General to ban organisations is entirely inappropriate.  
It is reminiscent of the failed Communist Party Dissolution Act and has no place in a democratic nation.   

The bill also takes the unprecedented and unjustified step of imposing absolute liability in relation to 
offences carrying life imprisonment.   

The proposed changes to the privacy of e-mail and other forms of digital communication are deeply 
concerning.   

These bills are an attack on some fundamental democratic principles and should not be enacted.  It is 
vital that in defending democracy, we do not compromise the very ideals we are seeking to preserve.   

I refer also to some comments made by my Greens colleague in the New South Wales Legislative Council 
during the passage of the New South Wales legislation, which is basically a mirror of the Bill we are dealing 
with today.  It is important to put on the record that the Greens are absolutely committed to bringing to justice 
people who commit acts of terrorism and violence against other people.  The question is whether we think this 
type of legislation is the appropriate tool and, indeed, whether this type of legislation is needed at all.  I would 
suggest that the existing criminal law for offences such as murder, criminal damage, conspiracy and aiding and 
abetting can and should be used to prosecute and penalise anything that can sensibly be described as terrorism. 

We must view this legislation and the commonwealth legislation to which it relates in the current historical and 
political context.  International events such as the attack on the World Trade Center and the Bali bombings have 
obviously deeply affected Australians.  There is a national desire within the community, which is reflected by the 
major political parties, to introduce legislation that is tough on terrorism and makes Australians feel more secure.  
The Greens (WA) argue that existing laws are adequate to deal with these matters.  No example, case study or 
evidence has been produced to demonstrate that this Bill and the consequential amendments are required.  What 
evidence is there that existing legislation does not adequately deal with so-called terrorist activities in Australia?  
I ask the minister to give me specific and concrete examples of situations in which this type of legislation would 
be needed. 

I will quote briefly from part of a speech given by Lee Rhiannon in the New South Wales Parliament in which 
she stated - 

However, the Greens believe that it does no honour to those who died to turn a debate that should be 
about justice and prevention into a debate about revenge and the suppression of democratic rights.  
Australians share certain values, and one of those values is a commitment to an open, free and 
democratic society.  No matter what terrorist outrages may occur, we must never abandon that value.  
As political leaders we are entrusted with the protection of our open, free and democratic values.  We 
must never allow them to be lost. 
We cannot defend our democracy by dismantling our democratic structures and processes.  We cannot 
protect our open, free and democratic society by making our society less open, less free and less 
democratic. 
 . . .  
There is a fine line between seeking to reassure the community and seeking to exploit its new fears and 
insecurities. 

To sum up: it is hard to get very excited about and argue specifically against this Bill although questions are 
raised about constitutional matters.  There are questions about whether the Bill is needed at all.  The major 
objection is the matters that have already been dealt with at a commonwealth level.  What disappoints the Greens 
and me is that state Labor Governments in this country are willing to act with undue haste and jump on the 
bandwagon.  I quote again from the Premier’s media statement, in which he said that this legislation appears to 
provide “an important and vital step in defending all Australians against terrorism”.  In fact, this Bill has been 
given rapid passage through this place, and it has not been adequately examined with regard to constitutional and 
legal questions that it raises, let alone the political and policy questions that are inherent in it.  It is very long on 
political rhetoric and very short on policy content.  In the opinion of the Greens, it is both reckless and politically 
motivated.  The Greens will not vote for this Bill; not so much because we oppose this fairly mechanical Bill, but 
because we want to make the point that this process has not allowed adequate scrutiny of the Bill.  It has done a 
disservice to the committee system of this place and should not be supported.  There are very few ways in which 
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we can make that point, other than by saying that we will not support the passage of this Bill, on the basis that it 
should have been adequately and fully examined by a committee.  I will finish with a quote-  

The greatest tragedy that could overcome a country would be for it to fight a successful war in defence 
of liberty and lose its own liberty in the process.   

Members will probably be surprised to learn that that quote is from Sir Robert Menzies.   
HON NORMAN MOORE (Mining and Pastoral - Leader of the Opposition) [3.25 pm]:  On Wednesday, 4 
December, the Leader of the House moved a motion that this Bill be returned from the Uniform Legislation and 
General Purposes Committee immediately and not be considered by that committee, because the Government 
had determined that this Bill was its number one priority.  I moved an amendment to that motion that proposed to 
change the date for return from 5 December to 12 December; in other words, that would give the committee one 
week in which to consider this Bill.  That amendment was described by the Leader of the House as a neat, tricky 
little political game.  I took some exception to that.  I believe the House made the right decision in agreeing to 
that amendment.  The committee has brought forward a very good report in a very short time, and it is to be 
congratulated for its work and for the in-depth analysis it has been able to achieve in such a short time.  That 
demonstrates that the committees of this House are very competent and capable of delivering well thought out 
and sensible reports - reports that we should always take into account very seriously.  Therefore, far from its 
being a neat, tricky little political game, it was a worthwhile exercise.  I hope the Government will acknowledge 
that.   

Bearing in mind that we are all politicians and we all seek from time to time to score political points against our 
opponents, we should recognise also that in this Chamber at least we should, on the odd occasion, put aside our 
temptation to score a quick political point to ensure that the legislation we are considering gets some decent 
scrutiny.  I am as guilty as anybody else of trying to score political points in this place.  However, it is important 
that we spend a bit of time considering significant legislation such as this, which is about the Constitution and 
referral of powers and things of that nature.  We spent one week considering the Bill, and we have agreed to the 
passage of the Bill in one day.  However, that is more in response to the political climate in which we find 
ourselves than it is to the nature of the Bill.  The Bill deserves significantly more scrutiny than it will get.  That is 
a tragedy in a sense when we contemplate what this House is for.  I listened with some interest to the comments 
of Hon Giz Watson when she quoted from a new Greens member in the New South Wales Parliament.  I found 
myself agreeing with the comment that she made about how important it is that when we are confronted by 
events such as occurred in New York and Bali, we are careful about preserving the democratic nature of our 
society and are not tempted to respond to those events in a way that may curtail our own freedoms.  However, I 
do not agree with her last comment about politicians using these circumstances to deliberately take away 
people’s rights.  That is a very understandable response to circumstances that are of great concern throughout the 
world.   

I believe that what we have done in this Bill is a reasonable effort at working out what it means, giving it at least 
a cursory degree of scrutiny, and giving the House an opportunity to look at a well thought out report, albeit one 
that took only one week to deliver.  We must be careful when we have a political opportunity in front of us to 
occasionally desist from using that political point to enable a better good to be delivered at the end of the day - 
that is, better legislation.  I am pleased that we have been able to demonstrate through the committee process of 
this House that my motion last week was not a neat, tricky little political game, but a genuine attempt to get a 
reasonable report on this Bill.  I suspect we have that and I again congratulate the committee on its work. 

HON PADDY EMBRY (South West) [3.30 pm]:  I too serve on the Uniform Legislation and General Purposes 
Committee.  The committee has made it perfectly clear that it did not have the time to conduct the inquiry that 
the subject warrants.  I commend Hon Simon O’Brien for his explanation.  I do not think anyone could have 
explained it more clearly, precisely and effectively.  However, I have some concerns with the legislation.   

A string of Bills has been introduced recently that provides extreme powers; for example, changes to our concept 
of the legal system in which a person is innocent until proved guilty.  In this case we are giving huge power to 
the federal Attorney-General.  It is potentially very dangerous for one politician to have the power to declare an 
organisation a terrorist organisation.  We might say, somewhat arrogantly, that we live in a different part of the 
world and we are not like other countries.  Often, the strength of party politics and adherence to the line “in the 
interests of the party” means that we tend to lose sight of what is good for the people.  I am very concerned that 
we are giving that power to a politician.  However, as Hon Simon O’Brien explained, the Bill contains the 
safeguard that we can withdraw from the agreement at the relatively short notice of three months.  My concern 
is, however, that if the Western Australian Government of the day shares the same political philosophy as that of 
the federal Government, will it give its first loyalty to the political party in the east or to Western Australians?  
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On balance, given the terrible things that occur under the name of terrorism, we need to strengthen the 
legislation.  If, in our small way in Western Australia, we can contribute to making our State a safer place, would 
we not be negligent not to do so?  On that basis I support the Bill. 

HON NICK GRIFFITHS (East Metropolitan - Minister for Racing and Gaming) [3.32 pm]:  I thank members 
who have spoken.  Hon Simon O’Brien gave a very good summary of the Bill and of the report of the committee.  
He asked me to comment on the three-month provision in clause 5.  The provision was included at the request of 
the Commonwealth.  The period is considered to be a reasonable time for the Commonwealth and the relevant 
State to enter into negotiations about the termination of an individual State’s reference or the simultaneous 
termination on the part of more than one State.  The provision is similar to the provision that was enacted by this 
Parliament in respect of the referral of corporations power.  However, in that instance the period was not three 
months, but six months.  Hon Simon O’Brien referred to that part of the schedule dealing with amendment if 
four States, or a majority of States and Territories but including a majority of States, agree and raised the 
proposition that perhaps all States should agree.  That is a reasonable proposition.  That is a matter of judgment.  
My understanding is that what was arrived at was something that those concerned thought was acceptable, but, 
again, it is a matter of judgment.   

I note that Hon Simon O’Brien and Hon Giz Watson raised the issue of review.  I dealt with that by way of 
interjection.  Certainly, I think it is appropriate that when the Commonwealth’s review is published, it should be 
tabled in the State Parliament, and I see that as a matter of proper government.  If such a review is undertaken, I 
have no doubt that whoever occupies the Treasury benches at the time will ensure that that is done.   

I thank Hon Simon O’Brien and the Opposition for their expression of support.  Hon Giz Watson spoke, and I 
take it she was speaking on behalf of the Greens (WA).  She mentioned that she was not particularly keen on the 
Bill.  So be it.  She made reference to the time that has been taken to process the Bill through the Parliament.  
My understanding is that the minister’s second reading speech was given in the Legislative Assembly on 26 
November and the Bill went through all remaining stages in the Legislative Assembly on 27 November.  The 
House will recall that the Bill was first read in this House on 28 November and the minister’s second reading 
speech was given on 28 November.   

Hon Giz Watson went through in some detail the deliberations of the committee, and I thank her for ensuring 
that those matters were placed on the record in Hansard.  I note her concern about civil liberties.  I note also that 
Hon Norman Moore expressed concern about civil liberties.  I and, I am sure, all members of the House are 
concerned that civil liberties should be safeguarded.  I do not think this is a process whereby civil liberties are 
being discarded just because terrorism is afoot.  I go along with what Hon Norman Moore said when he made 
reference to Parliaments acting properly in not discarding civil liberties in any way, shape or form in an 
opportunistic way.  I remind the honourable member and the House that terrorism is an attack on civil liberties.  
It is an attack on society; it is an attack on all our civil liberties.   

Hon Giz Watson wanted evidence about the need for the Bill and the sorts of activities that may have to be dealt 
with that otherwise could not be dealt with by way of state law.  Prior to the enactment of part 5.3 of the 
commonwealth Criminal Code Act, the matters contained in schedule 1 - I refer particularly to clause 102.2 on 
page 20 and the matters that follow - are not matters that, as I understand it, are dealt with by way of state or 
commonwealth law at the moment.  Those matters deal with directing the activities of a terrorist organisation, 
membership of a terrorist organisation, recruiting for a terrorist organisation and so on.  Hon Giz Watson 
expressed concern that legitimate activity may fall under the operation of this legislation.  I refer Hon Giz 
Watson to page 7 of the Bill, which sets out the excluded activities in clause 100.1(3).  That can be cross-
referenced with part (a) of the definition of “terrorist act” in clause 100.1(1) on page 6.   

I join Hon Norman Moore in congratulating the committee on its work.  I welcome the spirit of bipartisanship 
that was very much a part of his commentary.   

Hon Paddy Embry expressed a concern during his comments in support of the Bill about the federal Attorney 
General being involved in determining what is a terrorist organisation.  Those processes are set out in schedule 1, 
as the honourable member is well aware, but in addition to the safeguards that he referred to, a very significant 
safeguard is provided by the process embracing the definition of “terrorist act”.  Indeed, that leads to some 
stringent judicial review.   

In conclusion, I thank those members who have spoken on this Bill and I commend the Bill to the House.  

Question put and a division taken with the following result -  
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Ayes (25) 

Hon Alan Cadby Hon Adele Farina Hon Barry House Hon Bill Stretch 
Hon George Cash Hon John Fischer Hon Robyn McSweeney Hon Derrick Tomlinson 
Hon Kim Chance Hon Jon Ford Hon Norman Moore Hon Ken Travers 
Hon Bruce Donaldson Hon Graham Giffard Hon Simon O’Brien Hon Ed Dermer (Teller) 
Hon Kate Doust Hon Nick Griffiths Hon Louise Pratt  
Hon Sue Ellery Hon Ray Halligan Hon Ljiljanna Ravlich  
Hon Paddy Embry Hon Frank Hough Hon Barbara Scott  

Noes (4) 

Hon Dee Margetts  Hon Jim Scott  Hon Giz Watson  Hon Robin Chapple (Teller) 

            

Pair 

 Hon Peter Foss Hon Christine Sharp 

Question thus passed.  

Bill read a second time.  

Sitting suspended from 3.45 to 4.00 pm 
 


